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 1.  TIME:  8:30   CASE#: MSC08-01470 
CASE NAME: EL BEY VS COMCAST CABLE COMMUN 
HEARING ON MOTION TO/FOR STRIKE PLAINTIFFS MEMO OF COSTS FILED 
BY COMCAST OF CONTRA COSTA INC 
* TENTATIVE RULING: * 
 
The motion is continued pursuant to the stipulation of the parties and the order signed May 3, 
2017. 

  

  
 2.  TIME:  8:30   CASE#: MSC13-01718 
CASE NAME: CARTER VS PULTE 
HEARING ON MOTION TO/FOR ORDER DETERMINING GFS FILED BY MENDONSA 
DRYWALL, INC 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 

  

 3.  TIME:  8:30   CASE#: MSC13-01718 
CASE NAME: CARTER VS PULTE 
HEARING ON MOTION TO/FOR DETERMINATION OF GFS FILED BY DE GOUGHS 
PRECISION DOORS 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 

  

 4.  TIME:  8:30   CASE#: MSC13-01718 
CASE NAME: CARTER VS PULTE 
HEARING ON MOTION TO/FOR MOTION FOR DETERMINATION OF GFS FILED 
BY INTERSTATE FIRE AND CASUALTY INSURANCE 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
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 5.  TIME:  8:30   CASE#: MSC14-00280 
CASE NAME: FREYTES VS. E Q INSURANCE SERV 
HEARING ON MOTION TO/FOR DISMISS PLNTF''S CMPLNT FOR LACK OF 
PROSECUTION FILED BY E.Q. INSURANCE SERVICES, LLC, MYRON V 
* TENTATIVE RULING: * 
 

Defendants’ Motion to Dismiss for Lack of Prosecution is denied. 
 
A. Preliminary matters. 

 
Plaintiff argues the motion should be denied because it was brought before the remittitur 

from the Court of Appeal and consequently on insufficient notice.  Defendants argue that 
plaintiff's Opposition is inexcusably late because plaintiff filed it in time for a typical motion but 
not in time for a motion to dismiss under CCP § 583.420.  (See CRC 3.1342 (b).)  Defendants 
claim that plaintiff’s late Opposition deprived them “of the right to file and serve a Reply as 
provided for in the applicable Rule of Court.”  However, defendants filed a Reply Brief that is ten 
pages long, eight of which are devoted to the substance of the motion.   The court finds (i) 
defendants raised the matter at the March 15, 2017 case management conference and without 
objection the Court signed an order granting each side permission to file briefs in excess of the 
usual page limits; there being no objection to the timeliness or the filing of the motion or to each 
side having an unusually long brief, and (ii) plaintiff’s mistake constitutes excusable neglect.  In 
its discretion, the court will both hear the motion on the merits and consider plaintiff's 
Opposition.   (See Mann v. Cracchiolo (1985) 38 Cal.3d 18, 29, overruled on other grounds in 
Perry v. Bakewell Hawthorne, LLC (2017) 2 Cal.5th 536.)   
 

B. Analysis. 
 
Defendants move for discretionary dismissal of this action under Code of Civil Procedure 

section 583.420 because plaintiff has failed to bring the case to trial within two years.    
 

1. The Law. 
 

Sections 583.410 and 583.420 are in Article 4 of Chapter 1.5 of Title 8 of the Code of 
Civil Procedure.  Section 583.410 states that the court may dismiss an action for delay in 
prosecution on motion of the defendant “if to do so appears to the court appropriate under the 
circumstances of the case.”  (CCP § 583.410 (a).  Dismissal under article 4 “shall be pursuant to 
the procedure and in accordance with the criteria prescribed by rules adopted by the Judicial 
Council.”  (CCP § 583.410 (b).)   

 
Section 583.420 states that one condition permitting the court to dismiss a case for delay 

in prosecution is if the action is not brought to trial within two years “after the action is 
commenced against the defendant if the Judicial Council by rule . . .  so prescribes . . .”  The two 
years “shall be computed in the manner provided for computation of the comparable times 
under Articles 2 (commencing with Section 583.210) and 3 (commencing with Section 
583.310).” 
 

The rule adopted by the Judicial Council is CRC 3.1342 (e).  It provides: 
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In ruling on the motion, the court must consider all matters 
relevant to a proper determination of the motion, including: 

 
(1) The court's file in the case and the declarations and supporting 
data submitted by the parties and, where applicable, the 
availability of the moving party and other essential parties for 
service of process; 

 
(2) The diligence in seeking to effect service of process; 

 
(3) The extent to which the parties engaged in any settlement 
negotiations or discussions; 

 
(4) The diligence of the parties in pursuing discovery or other 
pretrial proceedings, including any extraordinary relief sought by 
either party; 

 
(5) The nature and complexity of the case; 

 
(6) The law applicable to the case, including the pendency of other 
litigation under a common set of facts or determinative of the legal 
or factual issues in the case; 

 
(7) The nature of any extensions of time or other delay attributable 
to either party; 

 
(8) The condition of the court's calendar and the availability of an 
earlier trial date if the matter was ready for trial; 

 
(9) Whether the interests of justice are best served by dismissal or 
trial of the case; and 

 
(10) Any other fact or circumstance relevant to a fair determination 
of the issue. 

 
The court must be guided by the policies set forth in Code of Civil 
Procedure section 583.130.  

 
Section 583.130 states, “It is the policy of the state that a plaintiff shall proceed with 

reasonable diligence in the prosecution of an action but that all parties shall cooperate in 
bringing the action to trial or other disposition. Except as otherwise provided by statute or by rule 
of court adopted pursuant to statute, the policy favoring the right of parties to make stipulations 
in their own interests and the policy favoring trial or other disposition of an action on the merits 
are generally to be preferred over the policy that requires dismissal for failure to proceed with 
reasonable diligence in the prosecution of an action in construing the provisions of this chapter.” 

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   05/11/17 

 
 

- 4 - 

The parties dispute their respective burdens on this motion and whether the burdens 
have been met.   Defendants cite Putnam v. Clague (1992) 3 Cal. App.4th 542.  In Putnam, a 
single law firm ended up representing multiple plaintiffs suing the same physician in a series of 
separate medical malpractice cases.  The law firm decided to try one lead case before 
prosecuting the others.  The law firm failed to serve the doctor in several other cases within two 
years of the date that each case was filed. 

 
The court detailed how judicial attitude has varied over time regarding whether to 

enforce the dismissal statutes strictly or grant excuses liberally.  This culminated in changes that 
became effective in 1984 when the legislature enacted section 583.420 and codified in section 
583.130 the principle that the policy of trials on the merits is stronger than the policy of diligent 
prosecution.  Nevertheless, as the Putnam court noted, numerous appellate courts have 
affirmed decisions of trial courts to dismiss cases. 

 
The Putnam court than said, “One rule which has rather clearly emerged from the 

decisional law is that the plaintiff, opposing a motion to dismiss for delay in prosecution, has the 
initial burden to show excusable delay. Only after he has done so does the court consider other 
factors such as prejudice [suffered by the defendant from the delay].”  (Putnam, supra, 3 
Cal.App.4th at 550.)   

 
Plaintiff argues that this rule applies only when dismissal is sought for failure to serve 

within two years, not for failure to bring to trial within two or three years.  However, Putnam cites 
a number of cases in support of this rule, and some of them concern failure to bring to trial 
rather than failure to serve.  (See, .e.g., Wong v. Davidian (1988) 206 Cal.App.3d 264 (failure to 
bring to trial within three years; Cordova v. Vons Grocery Co. (1987) 196 Cal.App.3d 1526 
(same; dismissal reversed; plaintiff presented a valid excuse requiring the court to consider all 
the circumstances when he showed he relied on defense counsel to get approval of a trial 
continuance from the court).  Thus, the rule applies to both types of cases.   
 

Putnam tried to develop a rule regarding what is a sufficient showing of excusable delay 
to satisfy plaintiff’s initial burden.  The court started by giving examples of excusable delay from 
its prior decisions.  Putnam said that the decision of the plaintiff’s attorneys in United Farm 
Workers National Union v. International Brotherhood of Teamsters (1978) 87 Cal.App.3d 225 to 
“delay discovery pending discovery in . . . related cases might constitute a showing of good 
cause.”  (Putnam, supra, 3 Cal.App.4th at 553.) 

 
It then cited Garza v. Delano Union Elementary School Dist. (1980) 110 Cal.App.3d 303, 

where extensions of time regarding answering interrogatories and setting a trial date 
“dampen[ed] any sense of urgency in bringing the case to trial.” 

 
The court also cited Garza v. Delano Union Elementary School Dist. (1980) 110 

Cal.App.3d 303, where the plaintiff delayed in effecting service while he established the cause 
of death, but was “not idle” after service was made, responding to demurrers and providing 
discovery. 

 
After reviewing these and other cases the Putnam court concluded, “A plaintiff who has 

been inattentive to his case for an unreasonable period of time should not be able to nullify the 
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dismissal statute by simply invoking the general policy favoring trial on the merits. The same is 
true when the plaintiff offers an excuse which, under the factual and procedural circumstances 
of the particular case, is not credible or is clearly unreasonable. If the excuse is credible and not 
clearly unreasonable, however, the court should consider all other factors, including prejudice to 
the defendant, before ordering dismissal. Otherwise, the statutory policy favoring trial on the 
merits could be nullified by a judicially constructed rule.” 

 
Regarding unreasonableness, the court added that that the question is, “could a 

reasonably competent attorney conclude that delay was justified under the circumstances? . . . 
In considering this question . . . courts should be careful not to engage in second-guessing 
attorneys' litigation decisions.”  (Putnam, supra, 3 Cal.App.4th at 558.) 
 

2. The Pertinent Facts. 
 

Plaintiff has not objected that defendants’ statement of the key facts is erroneous.  The 
following statement of facts is therefore based largely on defendants’ opening brief. 

 
Plaintiff filed this action on February 10, 2014.  She alleged seven causes of action on 

behalf of herself based on claims that defendants failed to pay her overtime and required 
minimum wages, denied her rest breaks, required “on duty” meal breaks, took excessive lodging 
deductions, and owed her waiting time penalties.  In her eighth cause of action, she alleged that 
she was entitled to bring a private attorney general (“PAGA”) claim on behalf of other employees 
of the same employer regarding similar violations.   

 
At a status conference on November 4, 2014, the parties represented they would be 

ready for trial in a year, and the court set trial for March 11, 2016. 
 
However, on December 16, 2014, defendants filed a motion for judgment on the 

pleadings as to the PAGA claim because the complaint did not allege that plaintiff had given 
prior notice to the employer.  The court granted the motion.  Plaintiff then filed a First Amended 
Complaint, alleging she had given the notice. 

 
Defendant then filed a demurrer to the First Amended Complaint on March 20, 2015, 

urging a second defect: that plaintiff failed to allege the facts and circumstances pertaining to 
the other employees.  The hearing on the demurrer was continued to July 30, 2015.   
 

While all of this law and motion work was proceeding, the parties were not idle.  They 
were conducting discovery.  Defendants propounded discovery on plaintiff in April 2014 and 
took two depositions, one of them being plaintiff’s.  Plaintiff served written discovery in May and 
July 2014.   

 
The court overruled the demurrer on July 30, 2015 and vacated the trial date on its own 

motion.  Defendants filed their Answer to the First Amended Complaint on August 19, 2015.   
 

After defendants answered, they filed a Motion for Summary Adjudication as to the 
PAGA claim.  The motion was set for January 13, 2016.  However, the court decided it wanted 
certain questions answered before ruling on the motion, so it continued the hearing to February 
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11, 2016.  The court denied the motion then, and it signed an Order to that effect on March 4, 
2016. 

 
During this October 2015 to March 2016 time frame, plaintiff noticed the deposition of the 

person most knowledgeable at defendant E.Q. Insurance Services, LLC, regarding the 
determination and payment of wages to its employees.  Defendant objected to the date set for 
the deposition.  Defendant also said it would not allow the deponent to answer questions about 
the PAGA claim until the court ruled on the Motion for Summary Adjudication regarding that 
claim, but would allow questioning on plaintiff’s individual claims.  Plaintiff elected to take the 
deposition off calendar in view of defendant’s position.  

 
Defendants appealed the court’s denial of their Motion for Summary Adjudication.  That 

denial was reviewed by the Court of Appeal between March and approximately the end of July 
2016.    

 
During that period, plaintiff noticed two depositions.  Defendants’ attorney raised various 

objections to the depositions.  (See Ex. H to Claytor Decl.)  The parties met and conferred and 
the depositions were taken off calendar.   

 
On August 4, 2016, in response to directions from the Court of Appeal, this court vacated 

its order denying the Motion for Summary Adjudication and granted the motion instead. 
 
Plaintiff then filed a Notice of Appeal of that new order on September 22, 2016.  The 

Court of Appeal ruled that the appeal was improper and issued an order on January 17, 2017, 
dismissing the appeal. 

 
Plaintiff requested mediation at the outset of this case, but defendants refused.  (See Ex. 

17 to Supp.al Claytor Decl.)  Defendants’ counsel proposed potential mediators to plaintiff’s 
counsel in September 2014, but the latter refused to select a mediator at that time, citing 
defendants’ “unanswered discovery,” among other reasons.  (See email from Webster to Claytor 
dated 9/23/14.)   Defendants have not provided any evidence to the court that they objected to 
plaintiff’s refusal to mediate then.  On March 28, 2016, defendants’ counsel renewed his 
suggestion that the parties mediate their dispute.   On March 15, 2017, defendant filed this 
motion. 

 
3. Findings and Conclusions. 

 
This case has been pending 39 months.  There was no unexcused delay in bringing the 

case to trial in the 18 months between the date on which the case was filed in February 2014 
and the date on which defendants filed their Answer to the First Amended Complaint in August 
2015.  During that period, plaintiff could not bring the case to trial because it was not at issue. 

 
There was no unexcused delay in the 4 months between the end of March in 2016, when 

defendants filed their Petition for a Writ of Mandate, and August 4, 2016, when the trial court 
vacated its order denying defendants’ Motion for Summary Adjudication and granted the motion 
instead. 
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There was no unexcused delay in the 4 months from September 22, 2016 when plaintiff 
filed a Notice of Appeal of the court’s order granting the Motion for Summary Adjudication and 
January 27, 2017, when the Court of Appeal dismissed plaintiff’s appeal. 

 
Thus, of the 39 months between the filing of this case and the present, 26 have been 

accounted for and do not reflect any unexcused delay.  That leaves 13 months, which is less 
than it normally takes to bring a case to trial in this court. 

 
The court does not find any evidence of inexcusable delay during those 13 months.  

Plaintiff has not been idle during this case.  She simply never tried to bring her individual case to 
trial while her PAGA claim was still pending. 

 
A reasonably competent attorney might have done the same.  A reasonably competent 

attorney might have concluded that he filed one case and was entitled to one trial (unless the 
trial court, perhaps on a motion filed by the defendants, told him otherwise.)  He would be 
dealing with a single defendant, and allegedly similar practices with all employees.  He might 
well see efficiencies for both himself and the court in time and cost with a single trial.  Such 
decisions – whether to try a test case before other similar cases or to seek the efficiency of 
joinder and a single trial – are reasonable.  (See United Farm Workers National Union v. 
International Brotherhood of Teamsters (1978) 87 Cal.App.3d 225.)  As the Putnam court noted, 
in analyzing whether the attorney’s conduct is reasonable, “courts should be careful not to 
engage in second-guessing attorneys’ litigation decisions.”  (Putnam, supra, 3 Cal.App.4th at 
558.) 
 

  

 6.  TIME:  8:30   CASE#: MSC14-00280 
CASE NAME: FREYTES VS. E Q INSURANCE SERV 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The parties shall appear. If the tentative ruling set forth in Line 5 above is not contested, an 
appearance by CourtCall is acceptable. If the tentative ruling set forth in Line 5 above is 
contested, the appearance shall be personal. 
 
At the conference the parties shall be prepared to discuss when they will be ready to have the 
court set a trial date set, the anticipated length of the trial, and the dates when they are available 
for trial.   
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 7.  TIME:  8:30   CASE#: MSC15-02068 
CASE NAME: RAUL GARCIA VS. RKJD INVESTMEN 
HEARING ON FINAL APPROVAL ( CLASS ACTION) 
* TENTATIVE RULING: * 
 
 The parties shall appear. 

  

 8.  TIME:  8:30   CASE#: MSC15-02068 
CASE NAME: RAUL GARCIA VS. RKJD INVESTMEN 
HEARING ON MOTION TO/FOR APPROVAL OF ATTORNEYS' FEES AND COSTS 
AND CLS REP FILED BY RAUL GARCIA 
* TENTATIVE RULING: * 
 
 The parties shall appear. 

  

 9.  TIME:  8:30   CASE#: MSC17-00376 
CASE NAME: RODRIGUEZ VS. FITNESS EVOLUTIO 
HEARING ON DEMURRER TO COMPLAINT of RODRIGUEZ FILED BY OM 
FITNESS, LLC 
* TENTATIVE RULING: * 
 
As a preliminary matter, the Court orders this case to e-filing effective May 12, 2017. Nothing 
will be paper filed in this case after May 12, 2017. The parties shall contact File & Serve Xpress, 
the Court’s e-filing service provider, and make all necessary arrangements. The Court will send 
out a separate e-filing order in the near future. The parties, as well as support staff involved in e-
filing, are urged to review that order carefully and abide by its terms. 

The Demurrer is continued to June 22, 2017.  

Code of Civil Procedure (“CCP”) § 430.41(a) requires the demurring party (here, Fitness 
Evolution) to meet and confer “in person or by telephone” with the party who filed the relevant 
pleading (here, Ms. Rodriguez). CCP § 430.41(a)(3)(A) required Fitness Evolution to file and 
serve a declaration accompanying the demurrer identifying the means by which it met and 
conferred with Ms. Rodriguez. 

Mr. Fine’s declaration attaches as Exhibit D a meet and confer letter, but it does not indicate that 
any in person or telephonic meet and confer occurred, as the statute requires. Nothing else in the 
Court’s file suggests that any such compliant meet and confer occurred, either. 
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Neither the Court nor the parties is free to ignore the requirements of the CCP. On or before June 
2, 2017, the parties shall engage in a substantive telephonic or in person meet and confer to 
discuss the purported deficiencies in Ms. Rodriguez’s complaint. On or before June 13, 2017, 
Fitness Evolution shall file and serve a declaration that complies with CCP § 430.41. That 
declaration also shall specifically advise the Court what, if any, agreement was reached, and what, 
if any, portions of the demurrer must still be heard and decided on June 22. 

The case management conference, which was set for May 11 by stipulation of the parties, is 
likewise continued to June 22, 2017, at 8:30 a.m. 

 

  

10.  TIME:  8:30   CASE#: MSL09-10632 
CASE NAME: MIDLAND VS DORSEY 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY LAKEYSHA DORSEY 
* TENTATIVE RULING: * 
 
 The parties shall appear. 

  

11.  TIME:  8:30   CASE#: MSL15-00827 
CASE NAME: CAPITAL ONE VS LATA 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT FILED BY CAPITAL ONE 
BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
There is no opposition, but there is also no proof of service showing that the motion was served 
on defendant.   
 
If plaintiff served the motion and filed a proper proof of service it may bring a file stamped copy 
of the proof of service to the hearing.  However, that must be a proper proof of service of the 
motion -- not the “notice of intention to request entry of judgment under stipulation” which does  
not give notice of the hearing date or provide a copy of the moving papers before the Court. 
 
If no proof of service is brought to the hearing, the motion will be denied without prejudice. 
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12.  TIME:  8:30   CASE#: MSL15-02172 
CASE NAME: WELLS FARGO BANK, NA VS GALOVI 
HEARING ON OSC RE: FAILURE TO FILE CORRECTED DEFAULT JUDGMENT 
PACKET 
* TENTATIVE RULING: * 
 
There is no response to the Order to Show Cause.  Therefore, the matter is dismissed without 
prejudice. 

  

13.  TIME:  8:30   CASE#: MSL15-02193 
CASE NAME: CAPITAL ONE VS. REYNOLDO MARQU 
HEARING ON OSC RE: FAILURE TO FILE DEFAULT JUDGMENT PACKET 
* TENTATIVE RULING: * 
 
There is no response to the Order to Show Cause.  Therefore, the matter is dismissed without 
prejudice. 

  

14.  TIME:  8:30   CASE#: MSL16-00600 
CASE NAME: CAVALRY SPV I LLC VS. CHRISTOP 
HEARING ON OSC RE: FAILURE TO FILE REQUEST FOR ENTRY OF 
DEFAULT/DEFAULT JUDGMENT 
* TENTATIVE RULING: * 
 
There is no response to the Order to Show Cause.  Therefore, the matter is dismissed without 
prejudice.  

  

15.  TIME:  8:30   CASE#: MSL16-00677 
CASE NAME: CACH, LLC VS WINKLER 
HEARING ON OSC RE: FAILURE TO FILE REQUEST FOR ENTRY OF DEFAULT 
AND DEFAULT JUDGMENT 
* TENTATIVE RULING: * 
 
Hearing vacated because a notice of settlement was filed. 
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16.  TIME:  8:30   CASE#: MSL16-02318 
CASE NAME: AMEX VS CIMAFRANCA 
HEARING ON MOTION TO/FOR APP FOR ORDER VACATING DISMISSAL & 
ENTER JUDGMENT FILED BY AMERICAN EXPRESS, FSB, AMERICAN EXPRESS 
* TENTATIVE RULING: * 
 
The motion appears meritorious and there is no opposition.  Therefore, the motion is granted.  

  

17.  TIME:  8:30   CASE#: MSL16-03302 
CASE NAME: EVANS VS THE KROGER 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The parties shall appear. 

 


